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SELYA, Circuit Judge. Audit reports and financial

statenents are staples of the accounting profession. Accuracy
is a paranmount concern, for much can turn on a relatively m nor
bevue. But m stakes occur, and courts have grappled with the
extent of an accountant's liability to third parties (i.e., non-
clients) for such errors. This appeal requires us to enter the
fray.

The case at hand involves ostensible msstatenments
attributed to the carel essness of the defendants (an accounting
firmand one of its principals). The court below, ruling on a
motion for summary judgnent, concluded that even if the
financi al statement prepared by the defendants for their client
cor poration cont ai ned negl i gent m srepresentati ons, t he
def endants were not liable to the plaintiff (a third party) for
those m srepresentations. Al t hough our appraisal of the

governing law differs in one salient respect fromthat of the

| ower court, we reach the same concl usion. Accordingly, we
affirm
| . BACKGROUND

A brief recitation of the facts suffices to put the
pi vot al | egal issue into perspective. Following the
conventional summary judgnment praxis, we recount the facts in

the |ight nost favorable to the nonnovant (here, the plaintiff).
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Houlton Citizens' Coalition v. Town of Houlton, 175 F.3d 178,

184 (1st Cir. 1999).

In the 1980s, Jeffrey Canty formed Canty Roofing and
Sheetnmetal, Inc. (CRS). As the name inplies, CRS s principal
busi ness was the installation and repair of roofs. For nmuch of
CRS's existence, the firm of Dias & Lapalne (D&L) rendered
accounting services to it. The partner in charge was David
Lapal ne. For the nost part, the work was mundane, involving,
inter alia, the preparation of annual financial statenents and
tax returns.

Over the years, CRS installed and repaired roofs on a
variety of public and private buildings. Contractors working on
public construction projects in Massachusetts are required by
statute to post paynent and performance bonds on a project-by-
proj ect basis. See Mass. Gen. Laws ch. 149, § 29. CRS
routinely bid on public works jobs and, thus, fromtinme to tine
required bonds.

In 1994, Martin Donovan, an insurance broker
introduced CRS to plaintiff-appellant North Anerican Specialty
| nsurance Co. (NASI). At Donovan's instance, NASI inspected
CRS's financi al records and Canty's personal finances.
Apparently satisfied with the results of its review, NASI

entered into a bonding relationship with CRS. Once this
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relati onship commenced, NASI told Canty that CRS would be
required to provi de updated financi al statenents, prepared by an
i ndependent certified public accountant, for each succeeding
cal endar year.

In late 1995, Canty agreed to sell CRS to a group
conposed of three businessnen, nanely, Robert Cote, Paul Flynn,
and David Beasley. The transfer of ownership, structured as a
sale of stock, occurred on Decenber 29, 1995. Shortly
thereafter, D&L prepared an i ndependent, reviewlevel financial
statement for CRS with respect to cal endar year 1995. Thi s
statenment, issued by D& on March 25, 1996, |acked specific
information anent the change in ownership. To make matters
worse, the notes to the financial statenment contained three
arguably m sleading coments that inplied Canty's continuing
participation as CRS' s sole shareholder (or so NASI now
contends). We sunmarize these comments in the margin.?

CRS thereafter obtained new contracts for work on

public buildings. To facilitate these engagenents, NASI wote

I'n "Note D - Notes Payable," D& indicated the CRS' s |ine
of credit was secured, inter alia, by "a personal guarantee by
t he Corporation's sole stockholder.”™ In "Note F - Related Party
Transactions,” D&L reported both that "[t] he Conpany is invol ved
in a related party transaction through the rental of equi pment
from a corporation wholly owned by the sane stockhol der,"” and
that "[t]he Conpany is involved in a related party transaction
t hrough the rental of real estate owned by the stockhol der."”
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bonds (relying, it claims, on the 1995 financial statenment)
totaling $847,630 on June 14, 1996, and bonds totaling $874, 500
on August 21, 1996. But CRS foundered under the stewardship of
its new owners and eventually defaulted on these bonds. This
calamty forced NASI, gqua surety, to step into the breach.
Doi ng so cost it nearly $2,000, 000.

| nvoki ng diversity jurisdiction, 28 U S.C. § 1332(a),
NASI sued D&L and Lapalme in the United States District Court
for the District of Massachusetts. It charged the accountants
wi th negligent m srepresentation and deceptive trade practices.
NASI grounded its conplaint on the assertion that, but for the
accountants' om ssion of accurate ownership information in the
1995 financial statenment, it would not have continued furnishing
bonds for CRS (and, therefore, would have avoided the ensuing
| osses). After allowing an extended period for pretrial
di scovery, the district court granted summary judgnment in the
def endants' favor.

This tinmely appeal ensued. In it, NASI challenges the
district court's interpretation and application of the |ega
regi me governing an accountant's liability to third persons and
mai ntains that, under a proper fornmulation of the law, the
exi stence of genuine issues of material fact would preclude the

entry of summary judgment.



1. SOVE THRESHOLD PRI NCI PLES

We preface our discussion of the central issue with a
rem nder as to certain threshold principles that inform our
anal ysi s. Summary judgnment is appropriate only when "the
pl eadi ngs, deposi tions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw. "
Fed. R Civ. P. 56(c). In reviewing an order granting sunmary
judgnment, we construe the record and all reasonable inferences

fromit in favor of the summary judgnent loser. Gant's Dairy-

Me., LLC v. Commir of Me. Dep't of Agric., Food & Rural Res.,

232 F.3d 8, 14 (1st Cir. 2000); Houlton Citizens' Coalition, 175

F.3d at 184. Qur review is plenary, so that we may, "if the
occasion arises, reject the rationale enployed by the |ower
court and still uphold its order for summary judgnent." Perez

v. Volvo Car Corp., 247 F.3d 303, 310 (1st Cir. 2001) (citation

and internal quotation marks omtted).
Inthis diversity case, we | ook to state | aw (here, the
| aw of Massachusetts) for the substantive rules of decision

Erie R R Co. v. Tonpkins, 304 US. 64, 78 (1938); Fithian v.

Reed, 204 F.3d 306, 308 (1st Cir. 2000). In such matters, we

are bound by the teachings of the state's highest court.
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Blinzler v. Marriott Int'l, Inc., 81 F.3d 1148, 1151 (1st Cir.

1996). "In the absence of a definitive ruling by the highest
state court, a federal court may consi der anal ogous deci sions,
consi dered dicta, scholarly works, and any other reliable data
t endi ng convincingly to show how the highest court in the state
woul d decide the issue at hand . . . ." Gbson v. City of
Cranston, 37 F.3d 731, 736 (1st Cir. 1994) (citation and
internal quotation marks omtted). OQur duty is to make an
i nformed prophecy —to "discern the rule the state's highest
court would be nost likely to follow under these circunstances,

even if our independent judgnent mght differ."” Anmbrose v. New

Engl. Ass'n of Schs. & Colls., 252 F.3d 488, 497-98 (1st Cir.

2001).
L. NEGLI GENT M SREPRESENTATI ON

Agai nst this backdrop, we turn to the |aw pertaining
to accountants' liability to third parties for negligent

nm srepresentation and, in particular, the watershed opinion of

t he Massachusetts Suprene Judicial Court (SJC) in Nycal Corp. v.

KPMG Peat Marwi ck LLP, 688 N.E.2d 1368 (Mass. 1998). We next
exam ne the decision bel ow and di scuss an area of di sagreenent.
We then of fer our views on the meani ng, under Massachusetts | aw,
of the phrase "substantially simlar transactions" as that

phrase relates to an accountant's liability to third parties for

- 8-



negligent m srepresentations. Finally, we apply the discerned
law to the gl eaned facts to conpl ete our canvass.

A. The Watershed Case.

Nycal v. KPMG Peat Marwick LLP is the SJC s nost

conprehensive effort to plot the borders of an accountant's
liability tothird parties for negligent m srepresentations. 1In
that case, the plaintiffs — purchasers of stock — alleged that
they had relied to their deternment on financial statenents
prepared for the acquired conpany by the defendant (a well -known
accounting firm. Nycal, 688 N E. 2d at 1369. After studying
the available options,? the SJC adopted the Restatenent rule
anent the scope of an accountant's liability to a third party
for negligent m srepresentations. 1d. at 1370-71 (citing with
approval Restatenment (Second) of Torts 8 552 (1977)). The SJC s
description of the rule follows:

Section 552 describes the tort of negligent

m srepresentation committed in the process

of supplying information for the gui dance of

others as foll ows: (1) One who, in the

course of his Dbusiness, profession or

enpl oynment, or in any other transaction in

whi ch he has a pecuniary interest, supplies
false informati on for the gui dance of others

2t her possible tests for determning the scope of an
accountant's liability to third parties i ncl ude t he
foreseeability test (inmposing broad liability) and the near-
privity test (constricting liability). See Bily v. Arthur Young

& Co., 834 P.2d 745, 752-57 (Cal. 1992) (discussing these
t heories).
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in their business transactions, is subject

to liability for pecuniary |loss caused to

them by their justifiable reliance upon the

i nformation, if he fails to exercise

reasonabl e care or conpetence in obtaining

or communi cating the information.

That liability is [(2)] limted to

| oss suffered (a) by the person or one of a

l[imted group of persons for whose benefit

and guidance he intends to supply the

information or knows that the recipient

intends to supply it; and (b) through

reliance upon it in a transaction that he

intends the information to influence or

knows that the recipient so intends or in a

substantially simlar transaction.

ld. at 1371-72 (internal quotation marks om tted).

The SJC recognized that section 552 was not self-
el ucidating, and that courts had been erratic in interpreting
and applying it. ld. at 1372. This lack of uniformty seened
nost readily apparent in respect to the |evel of know edge —
actual or constructive —required on the part of the putative
defendant. The SJC opted to demand actual know edge. 1d. In
so doing, it interpreted section 552 "as |limting the potenti al
liability of an accountant to noncontractual third parties who
can denmonstrate actual know edge on the part of accountants of
the limted — though unnamed — group of potential third parties
that will rely upon the [accountant's work product], as well as

actual know edge of the particular financial transaction that

such information is designed to influence."” |[d. (citations and
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internal quotation nmarks onitted). The accountant's actua

know edge, the court added, should be ascertained at the tine
the audit report or financial statement is issued. 1d. at 1372-
73.

Despite this enphasis on actual know edge, the SJC
added a caveat. It cautioned that accountants could not avoid
liability by burying their heads in the sand: "the Restatenent
standard will not excuse an accountant's 'willful ignorance."'"
Id. at 1373.

B. The Deci si on Bel ow.

The district court appropriately acknow edged Nycal as
the starting point for its analysis. The fulcrumof the court's
unpubl i shed opinion is its determnation that the SJC had not
fully enbraced the Restatenment rule, but, rather, had rejected
t he | anguage of section 552(2)(b) (which extends an accountant's
liability beyond particular transactions that the accountant
knowingly intended to influence to substantially simlar
transactions). In reaching this conclusion, the veteran
district judge relied on the fact that the Nycal court, at one
point in its opinion, referred to "actual know edge of the
particul ar financial transaction,” 688 N E 2d at 1372, wi thout
including the Restatenent's reference to substantially simlar

transactions. Having enbraced this narrow readi ng of Nycal, the
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judge envisioned that the case at hand hi nged on whether the
def endants "knew of the particular financial transaction that
the [financial st at ement ] was designed to influence."3
Di scerni ng no evidence that D&L actually knew, in March of 1996,
of a particular bonding transaction scheduled to occur |ater
that year, Judge Tauro entered judgnment for the defendants.

In effect, then, the district <court held that
substantially simlar transactions, by definition, could not
reach the level of particularity that Nycal required. NAS
vigorously attacks this holding, and we think that it my read
too nmuch into what mght well be an econony of words. After
all, the SJIC nentioned the "substantially simlar transactions”
variant inits initial recital of the rule, Nycal, 668 N E.2d at
1372, and we can think of three reasons why the court's om ssion
of this reference in its reprise may well lack decretory
significance. First, the | anguage and structure of Nycal point
toward outright acceptance of the Restatement rule, uncurtail ed.

See, e.qg., id. at 1371 (remarking that the Restatenent rule

"conports nost closely" wth the standard of liability

3To reach this point inits analysis, the court first found
that the record contained sufficient evidence to create
trialworthy issues as to whether the accountants, at the tine
t hey i ssued the financial statenent, knewthat CRS would forward
it to NASI and that NASI would rely on it for sonme underwiting
pur pose.
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traditionally inposed by the Massachusetts courts in other
pr of essi onal contexts). Second, Nycal itself did not involve a
di spute about whet her transactions were or were not
substantially simlar (and, thus, the SJC had no incentive to
di scuss that aspect of the Restatement rule in any detail).
Third, the Nycal court's |anguage requiring "actual know edge of
a particular financial transaction,” id. at 1372, just as easily
can be read to i ncorporate substantially simlar transactions as
to exclude them*

In the end, we need not probe this point too deeply.
The extent to which Massachusetts accepts the Restatenment rule
is a mtter of state law, and the SJC sone day will resolve all
doubt . For now, we assune arguendo, favorably to NASI, that
Massachusetts follows the rule of section 552 of the
Restatenment, w thout reservation. That rule limts an

accountant's liability for negligent m srepresentation to those

“The SJC quoted this language from First Nat'l Bank of
Commerce v. Monco Agency Inc., 911 F.2d 1053, 1062 (5th Cir.
1990), in connection with a discussion of the | evel of know edge

requi red under the Restatenent rule. |In Monco Agency, the Fifth
Circuit, applying state law, found that Louisiana followed the
Rest at ement rul e. The court then opined that section 552

i nposed an "actual know edge" requirenent. |d. at 1061-62. The
court made clear, however, that such a requirenment did not
elimnate liability for substantially simlar transactions. See
id. at 1061 (explaining that "the m sinformer must knowthat its
client intends to use the inaccurate information to influence a
particul ar business transaction, or a 'substantially simlar
transaction,' to follow").
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third parties who the accountant actually knows will receive the
information, and then, only for transactions that are the sane
as, or substantially simlar to, the ones which the accountant
actually knows will be influenced by the supplied information

In other words, an accountant remmnins potentially liable in
situations in which he actually knows that a third-party
recipient of his information will rely on that information in
the course of a specific transaction, even though the
transaction itself does not transpire, as long as it 1is
suppl anted by a substantially simlar transaction.

C. Defining Substantially Sinilar Transactions.

Al t hough substantially simlar transactions can serve
as a basis for an accountant's liability to a third party under
the Restatenent rule, the dinmensions of that doctrine remain in
doubt.®> Qur interest, of course, is in how the Massachusetts
courts would define the term — but neither the SJC nor the

Massachusetts Appeals Court has addressed this issue.

Sié have | ocated only a single case that explores the reach
of this rule. |In that case, an audit had been perforned and a
report devel oped with know edge that Creditor "A" would rely on
it. Creditor "B" later sued the accounting firm asserting that
the audit report contained a negligent m srepresentation. The
court refused to inpose liability, finding that t he
transaction's essential character had changed. M.-lLee Acquis.
Fund, L.P. v. Deloitte & Touche, 463 S.E.2d 618, 628-29 (S.C
Ct. App. 1995), rev'd in part on other grounds, 489 S. E. 2d 470
(S.C. 1997).
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The Restatenment does not attenpt to define the phrase
"substantially simlar transactions.” Neverthel ess, the
commentary offers sonme insight into what is nmeant by the term
Thus, when a corporation seeking a bank | oan asks an account ant

to audit the books and prepare a report for the prospective

| ender, liability for negligence will attach even though the
corporation delays for a nmonth in obtaining the | oan. See
Rest atement (Second) of Torts 8 552 cnt. j. The transaction,

t hough later in time, remains substantially sim|ar because its

"essential character” — the anmpbunt and ternms of the credit — has
not changed. 1d. So too if the amount of the anticipated | oan
varies slightly, the ensuing transacti on nonetheless will remain

substantially simlar; slight variances do not affect a
transaction's essential character. 1d. |[If, however, after the

accountant's report is delivered the corporation seeks and

receives a nuch | arger |oan, the transactions will no | onger be
substantially simlar and the accountant will not be liable to
the bank for a careless m sstatenment. |d.

In the last analysis, "[t]he question [is] one of the
extent of the departure that the maker of the representation
understands is to be expected.” 1d. Mnor deviations are to be
anticipated in conplex business transactions, and such

deviations ordinarily do not allow the msinforner to escape

-15-



liability to a known third party. I f the departure is mjor,
however, a different result obtains; the transaction actually
consummat ed cannot then be regarded as essentially the same as
the transaction originally contenplated (and, therefore, cannot
be regarded as substantially simlar).

Quite plainly, this definition is fact-sensitive and
requi res case-by-case devel opnent. We think that, under it, an
accountant's liability for substantially simlar transactions
must be determined in two steps. First, the rule inmplicitly
recogni zes that the risk perceived by the accountant at the tine
of the engagenent cabins the extent of the duty that he owes to

known third parties. Cf. Rusch Factors, Inc. v. Levin, 284 F.

Supp. 85, 91 (D.R 1. 1968) (advocating this proposition prior to
promul gati on of the final version of the Restatement rule); Ryan
v. Kanne, 170 N. W2d 395, 401-02 (lowa 1969) (sane; citing draft
version of the Restatenent). Thus, an inquiring court initially
must consider, from the preparer's standpoint, what risks he
reasonably perceived he was undertaking when he delivered the
chal | enged report or financial statenent.

Second, the court nmust undertake an objective
conpari son between the transaction of which the accountant had
actual know edge and the transaction that in fact occurred.

Thi s conpari son cannot be hypertechnical, but, rather, nust be
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conducted in light of "[t]he ordinary practices and attitudes of

the business world." Restatenent (Second) of Torts 8§ 552 cnt.
j . The goal of this inquiry is to determ ne whether the two
transactions share essentially the sane character. |If so, the

actual transaction is substantially simlar to the contenpl ated
transaction (and, therefore, liability-inducing). Elsew se, the
third party has no recourse agai nst the accountant for negligent
m srepresentation.

D. The Merits.

Wth these gui deposts in place, we turn to the case at
hand. To recapitulate, the district court granted summary
judgment for the defendants because it found insufficient
evi dence to show that they had actual know edge of the critical
transactions (i.e., the issuance of several bonds on which CRS
eventual |y defaulted). In so holding, however, the court
enpl oyed a "sanme transaction"” standard, to the exclusion of
substantially simlar transactions. We now enploy the nore
i nclusive standard (assum ng, al beit w thout deciding, that the
SJC woul d adopt it in an appropriate case).

The Restatenent rule has six elenments. A finding of
liability requires (1) inaccurate information, (2) negligently
supplied, (3) in the course of an accountant's professional

endeavors, (4) to a third person or limted group of third
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persons whom the accountant actually intends or knows wll
receive the information, (5) for a transaction that the
accountant actually intends to influence (or for a substantially
simlar transaction), (6) with the result that the third party
justifiably relies on such m sinformation to his detrinent. See
Nycal, 688 N. E. 2d at 1371-72. The third party has the burden of
provi ng each of these elenments. Consequently, he nust create a
trialworthy issue on all six in order to avoid the entry of

sunmary judgnent. See Mclntosh v. Antonino, 71 F.3d 29, 33 (1st

Cir. 1995) (discussing the burden of production that devol ves

upon a nonnmovant who bears the ultimte burden of persuasion on

an issue underlying a summary judgnment notion). Creating such
an issue necessitates the production of "specific facts, in
suitable evidentiary form" Id. (citation and interna

guotation marks om tted).
Assum ng, for argunent's sake, that the evidence,
viewed in the light nost favorable to NASI, suffices to |lim

genui ne i ssues of material fact on five of the six elenments,®the

On these five elenments, NASI has proffered evidence ai ned
at showing that the notes to the financial statenent contained
m si nformati on about whet her Canty renmmi ned t he sol e st ockhol der
of CRS; and that D&L, which knew the true facts, negligently
prepared and rel eased the m sl eading financial statenment to CRS
in the ordinary course of D&L's business, knowi ng that CRS
pl anned to submt it to NASI (and intending to influence NASI's
consi deration of the status of the bonds outstanding on ongoi ng
pr oj ects). NASI al so proffered sonme evidence tending to show
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guestion reduces to whether NASI's issuance, in 1996, of the
particul ar bonds upon which CRS defaulted <constituted
transactions that D&L actually sought to influence, or,
al ternatively, substantially simlar transactions. NASI would
have us answer this question affirmatively for three reasons.
We exam ne these reasons separately.

First, NASI argues that the bonds which it issued in
1996 were part of a regular "bonding program and that D&L
prepared the financial statenent with this programin mnd. To
buttress this argunment, NASI describes its relationship with CRS
as commmn in the industry, explaining that sureties typically
"prequalify" contractors for underwriting purposes, establishing
maxi mum |imts on both individual and aggregate bonds. Such
bondi ng prograns, NASI tells us, usually stay in place for a
year at a tine.

While this trade usage m ght be conventional - NAS
neglected to offer any evidence of trade usage below — the

proper focus is on the accountant's actual know edge and i ntent

to influence. See Nycal, 688 N E.2d at 1372; Spencer v. Doyl e,
733 N.E. 2d 1082, 1087 (Mass. App. Ct. 2000). Regardless of how

NASI perceived the situation, the critical issue is what the

that it relied on the msinformation in witing the 1996 bonds
(although this issue, in particular, is hotly disputed).
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def endants actually knew, when they released the financial
statenment, about NASI's intent to use the statenment in deciding
whet her to mai ntain a bondi ng programwhich i nvolved witing new
bonds for CRS in 1996. See Nycal, 688 N E.2d at 1372-73. The
evi dence here, even when viewed in a |light favorable to NASI
does not support a conclusion that the defendants intended to
undertake the risk of a full year's worth of bonds.

To establish the defendants' actual know edge and
intent to influence, NASI relies nopst heavily on Cote's
deposition. Cote testified in substance that once he and his
partners had acquired the stock of CRS, he net with Lapalne to
di scuss the preparation of the 1995 financial statenent. At
that tinme, he infornmed Lapal ne that CRS s new owners planned to
use the financial statenment to nmeet the corporation's
obl i gati ons for "ongoi ng" bonds (which he described as "projects
that were currently being worked on by [CRS] for which bonds had
been i ssued"). Cote specifically disclained having told Lapal ne
that the financial statement would be used to obtain future
bonds, and NASI points to no other hard evidence to fill this
gap.

Taken at face value, Cote's testinony does not support
a conclusion that the defendants know ngly wundertook the

substantial risks inherent in the i ssuance of future bonds. To
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the contrary, an objectively reasonabl e accountant in Lapal ne's
position doubtless would have t hought, based on Cote's request,
t hat he was subjecting his firmto possible liability for NASI's
inventory of bonds previously issued (those that related to
CRS' s "ongoi ng" construction contracts), not for NASI's forward-
| ooki ng bonding program Since no reasonable jury could have
concluded otherwi se, NASI failed to show facts sufficient to
support its "bonding program hypot hesis.

If nmore were needed — and we doubt that it is — the
surroundi ng circunstances suggest how i nprobable it is that D&L
woul d have been willing to undertake liability for future bonds.
Lapal mre was keenly aware that the preparation of the 1995
financial statenment was likely to be D&L's | ast engagenent for
CRS. Cote testified that he and his partners had begun | ooki ng
for a new accountant by the time that D& conmpleted its work on
the 1995 financial statenment. This was to be expected: D&L had
been retained to handle the CRS account by the former owner,
Canty, and the purchase-and-sale agreenent obligated the new
owners to retain D& only until the firm had conpl eted the tax
returns and other financials necessary to close out cal endar
year 1995. It strains credulity to believe that an experienced

C.P.A. would undertake liability for indeterm nate anounts of
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bonds not yet witten when he had no reasonabl e anti ci pati on of
wor king for the principal in the future.

NASI next contends that the defaulted bonds represented
transactions which were substantially simlar to those that the
def endants i ntended to i nfluence. Here, however, as we shortly
w Il show, the 1996 bond transactions plainly did not share the
essential character of the earlier transacti ons about which the
def endants knew (and which they intended to influence).
Accordingly, the two sets of transactions cannot be consi dered
substantially simlar.

To be sure, determ nations of this type involve matters
of degree. |If, for exanple, D&L had agreed to rel ease the 1995
financial statenment in anticipation of allowing NASI to review
it before issuing a $500, 000 bond for a specific future project,
and NASI thereafter issued a bond for that project in an anount
that varied by, say, $50,000, D& would be liable to NASI for
any |oss occasioned by a negligent m srepresentation.’” See
Rest at enent (Second) Torts 8 552 cnt. j. Simlarly, if D& had

agreed to provide the 1995 financial statenent in anticipation

This and subsequent exanples are nerely our Dbest
predi ctions, based on the sparse case |aw now available, as to
how the "substantially simlar transactions” rubric will unfold
in specific situations. The exanples are subject to
reconsideration if actual cases presenting the sanme facts arise
or if further enlightennent energes from the Massachusetts
courts.
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of allowing NASI to review it before bonding a project that was
slated to start on May 1, but the project did not get underway
until June 15, D& would still be |iable. 1d. In each
i nstance, the key is the accounting firm s actual know edge of
the surety's intention to rely on the financial statement for a
specific purpose —deciding whether to issue a bond in a known
amount for a known project. The firmthus could anticipate its
likely exposure from attenpting to influence the surety's
deci sion, and the inposition of liability for negligence should
not be defeated by nodest variances that the firm given the way
in which business transactions typically develop, reasonably
coul d have anticipated. See id.

In this context, there is no scientific fornula for
ascertaining substantial simlarity. Even if the change
i nvol ves a new transaction, rather than nmerely a nodification of
the earlier (known) transaction, the accounting firmm ght still
be held liable if the identity of the third party is unchanged,
the type of transaction pretty nmuch the sanme, and the firms
exposure relatively constant. | mgi ne, for exanple, that D&L
agreed to provide the financial statement in anticipation that
NASI would review it in deciding whether to wite a $500, 000
bond referable to a specific roofing contract that CRS hoped to

secure. | mgi ne, too, that the project fell through, but CRS
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instead obtained a different, roughly conparable roofing
contract, |ikew se requiring a $500, 000 bond, and NASI, relying
on the financial statenment, provided the bond. In that
hypot hetical situation, D& |ikely would be liable to the surety
for msinformation. See id. cnt. j, illus. 15.

There is an obvious difference between these exanpl es
and the case at hand. The exanpl es presune that the accountants
knew the general nature of the risk they were taking and the
approxi mat e dol |l ar ampunt of their potential liability. Inthis
case, however, D&L accepted potential liability only for ongoi ng
wor k —known projects in various stages of conmpletion —but NASI
seeks to hold the firmliable for unknown future projects not

yet begun (or even bid) when the financial statenment was

del i vered. The increased degree of risk is patent. By like
token, D&L accepted potenti al liability only for bonds
previously issued — bonds with fixed, easily ascertainable

dollar limts — but NASI seeks to hold D&L Iliable for bonds
which, at the relevant time, were not yet issued (and which,
t herefore, had no nonetary limt). Those bonds would be witten
for whatever suns the contract docunents m ght require. Once
again, the increased degree of risk is patent. Consequently,
the liability that NASI wi shes us to i npose on the defendants is

wel | beyond the outernost frontier of Massachusetts law. It is
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not liability for transactions substantially simlar to the ones
which D&L know ngly wundertook to influence, but for new
transactions that differ in their essential character and entail
a new, unanticipated |evel of risk.

That ends this aspect of the matter. W t hout sone
evidence that the defendants knew that they were undertaking
addi tional, open-ended liability with respect to future bonds by
releasing the financial statenment, NASI's second argunent
founders. Sinply because transactions are of the same general
nature (e.qg., "bonds") Is not enough to render them
substantially sim|lar for purposes of the Restatenment rule. Any
ot her conclusion would make a nockery of a basic prem se that
underbraces the Restatenment rule: that an acqui escent
accountant is only deenmed to accept the risks of specific

transactions that were nmde known to him in advance (or

substantially simlar ones). See Bily v. Arthur Young & Co.

834 P.2d 745, 769 (Cal. 1992) (holding that an accountant is
l'iable for negligent m srepresentation to a third party only if
he knowi ngly supplies the information for the benefit of the
third party, and the information is relied on by the third party
in a transaction previously identified to the accountant, or a

substantially simlar transaction).
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Inalast-ditch effort toinpose liability, NASI | odges
a claim of wllful blindness. It asserts that D&L, through
Lapal ne, closed its eyes to comercial realities in a struthious
attenmpt to avoid liability for future transactions. The |egal
foundation on which this argunent rests is inpeccable. See
Nycal , 688 N. E.2d at 1373 ("[T]he Restatenent standard will not
excuse an accountant's ‘wllful ignorance.'"). However, the
record does not | end substance to NASI's allegations.

NASI points to three facts which it clains showw || ful
bl i ndness. First, it notes that the dollar anmount of the bonds
i ssued for CRS in 1996 was on the sane order of magnitude as the
aggregate dollar anount of the bonds underwitten for CRS in
1995. This proves nothing of significance. The defendants were
not made privy to CRS s plans for the future. W t hout such
know edge, the past year's experience was not likely to be a
reliable indicator of a future course of dealings (especially
given the changes in CRS s ownership and management). In all
events, there is no evidence that the defendants were inforned
ei ther that CRS, as reconstituted, would continue to use NASI as
its principal bonding source or that NASI intended to use the
1995 financial statenment as a basis for evaluating the
advi sability of issuing future bonds. Absent such forewarning,

know edge of past practice would be irrelevant in this context.
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NASI next suggests that D& shoul d have asked the new
owners what types of bonds CRS mi ght need in 1996. The probl em
with this suggestion is that D& was retained to do a

retrospective account of CRS s finances as of Decenber 31, 1995.

Hence, any inquiry into CRS' s future plans would have been
gr at ui t ous.

Finally, NASI harps on D&L's practice of asking Canty
how many copies of the financials he would need. NASI argues
that the incidence of nultiple copies should have put D&L on
guard. We are at a loss to follow NASI's logic. D& knew al
al ong, through Lapal me's conversation with Cote, that CRS would
supply a copy of the 1995 financial statenment to NASI. The
rel evant question, therefore, was not who received the financi al

statenent but for what purpose it was tendered.

We need not paint the lily. NASI has failed to
identify any plausible evidence of wllful blindness or
otherwi se to denpbnstrate the existence of a genuine issue of
material fact as to the defendants' actual know edge of a
substantially simlar, |loss-inducing transaction. Accordingly,
we uphold the district court's entry of summary judgnent in the
def endants' favor on the negligent nmisrepresentation claim See

Perez, 247 F.3d at 310 (explaining that the court of appeals my
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affirm a summary judgnment on any ground nmade nanifest by the
record).
V. THE CHAPTER 93A CLAIM

NASI originally pleaded a claim arising out of the
sane facts, for deceptive trade practices. See Mass. Gen. Laws
ch. 93A, 8 2(a). The district court granted summary judgnment
for the defendants on that claim |In its opening brief to this
court, NASI offered no devel oped challenge to the correctness of
that ruling. In its reply brief, however, NASI attenpts to
remedy this omssion. |Its attenpt fails.

There are few principles nore securely settled inthis
court than the principle which holds that, absent exceptiona
circumst ances, an appellant cannot raise an argunent for the

first timeinareply brief. E.g., Aulson v. Blanchard, 83 F. 3d

1, 7 (1st Cir. 1996); Pritzker v. Yari, 42 F.3d 53, 71 n.19 (1st

Cir. 1994); Mesnick v. Gen. Elec. Co., 950 F.2d 816, 829 n.11

(1st Cir. 1991); Sandstromv. Chemiawn Corp., 904 F.2d 83, 87

(st Cir. 1990). NASI flagrantly violated that established
principle. At any rate, the belatedly asserted claimis weak
and NASI has cited no exceptional circunstances which m ght
excuse the claims om ssion fromits opening brief. G ven those
verities, we see no basis for overlooking NASI's procedural

defaul t.
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V. CONCLUSI ON

We need go no further. This is a novel case, made
easi er because it was well presented by able advocates on both
si des. In the end, we are confident that the law is not so
el astic as NASI maintains, and that the core clai masserted here
falls beyond the scope of an accountant's liability to a third
party. Accordingly, we uphold the entry of summary judgnment in

t he def endants' favor.

Affirned.
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